TAX NEWS

We create clarity.

INTERNATIONAL REMOTE WORK

TAX IMPLICATIONS FOR COMPANIES AND EMPLOYEES

I. ANEW LABOUR LANDSCAPE

In our rapidly evolving global labour landscape,
remote work has become a central theme and a
defining feature of the modern workforce. As
employees and employers increasingly engage
in occasional or permanent cross-border remote
working, this fundamental shift, which has been
strongly fuelled by the pandemic, has led to a
number of complex challenges. International re-
mote work brings with it a new level of comple-
xity that involves, in particular, considerations
of compliance with foreign labour laws, inclu-
ding social security obligations and tax implica-
tions for both companies and remote workers.

This newsletter looks at the subtleties of cross-
border remote working from a tax perspective
and examines the complex considerations that
need to be borne in mind by both employers and
employees. We address the tax implications of
cross-border work and cover topics such as tax
residency, double taxation agreements, perma-
nent establishments and income tax deduction
obligations.

[I. DEFINITION OF INTERNATIONAL
REMOTE WORK

Remote work is a form of work where employ-
ees complete their tasks in whole or in part from
a place outside the traditional office. This loca-
tion can vary and ranges from the comfort of
one’s own home (also referred to as a home of-
fice) to alternative locations such as co-working
facilities and remote job hubs (or elsewhere).
Remote work is mainly characterised by the fact
that employees have the right - because this is
provided for or agreed by law or by a (collec-
tive) agreement - to choose their place of work
in whole or in part, either completely or limited

to certain days per week/month per year or cer-
tain seasons. International remote work is work
performed from a country other than the em-
ployer’s country of residence.

1. DIFFERENCES FROM THE INTERNA-
TIONAL SECONDMENT OF EMPLOY-
EES

The international secondment of employees is
more a matter of the employer’s mandate -
which is assumed by the employee - to perform
work outside their usual workplace and country
for a certain period of time: The employee must
travel to a specific location abroad for a limited
period of time, which is often dictated by the re-
quirements of a work project or training pro-
gramme. Unlike remote work, location flexibil-
ity is generally not possible when posting em-
ployees to another location, as the work or train-
ing locations and times are fixed in advance,
which is voluntary and basically not dependent
on location.

2. DIFFERENCES FROM “WORKATION”
AND ”"BLEISURE”

In this newsletter, we deal with international re-
mote work performed by employees from
abroad on a permanent basis and deliberately
exclude arrangements and situations where the
work is performed from abroad on a temporary
or ad hoc basis, for example the so-called
“workation” (working from home from a for-
eign environment for a certain period of time,
e.g. a fixed holiday location or a trip with dif-
ferent destinations) or “bleisure” (the extension
or combination of a business trip with a private
trip). This is essential because if the employee
does not acquire tax residency in the country in
which he lives and works that goes beyond that
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of his place of residence (and the place of resi-
dence of his employer), the tax consequences
described below are generally not triggered for
either the employer or the employee. The same
generally applies to social security obligations.

[ll. TAX CONSEQUENCES FOR THE
EMPLOYER

If the work is performed by the employee from
another country in which the employee
permanently resides, this can have various tax
consequences for the employer.

1. INCOME TAX DEDUCTION

Irrespective of the activities performed by the
employee working abroad, his employer is
generally obliged to deduct income tax on the
employee’s salary in the country of residence of
the employee, i.e. to withhold income tax from
the salary and declare and pay it to the local tax
office. In these cases, one refers to a so-called
permanent establishment for income tax
purposes of the employer in the employee’s
country of residence.

In order to be able to pay these taxes in the
employee’s country of residence, the employer
must be officially registered in this country,
which usually requires the issuance of a tax
identification number, sometimes also the
appointment of a tax representative and
inclusion in a system of electronic reporting by
the country’s tax authorities and other
administrations.

2. ESTABLISHMENT OF A PERMANENT
ESTABLISHMENT FOR CORPORATION
TAX PURPOSES

Companies with their registered office in one
country that have a fixed place of business in
another country through which all or part of
their business activities are carried out have a
so-called ‘permanent establishment’ in that
other country and are generally liable to pay
corporate income tax in said other country on
the profits attributable to the permanent estab-
lishment.

Both the national tax laws of each country and
the bilateral agreements on the avoidance of
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double taxation (DTASs) deal with the concept
of a permanent establishment and set out a num-
ber of criteria to clarify when such a permanent
establishment exists. Art. 5 of the OECD Model
Tax Convention contains a definition adopted
by most DTAs, which is then interpreted in de-
tail in the official commentaries. Depending on
the nature of the activities performed by the em-
ployee in the country in which he/she lives and
works, his/her responsibilities and functions in
the company and the fact that he/she is author-
ised to represent the employer and conclude
contracts on its behalf, the company has a per-
manent establishment in that country and is
therefore subject to local corporation tax. This
should be examined very carefully on a case-by-
case basis.

Is the employee’s ‘home office’ a fixed place of
business? A fixed place of business is basically
any location that is used by employees regularly
and permanently for business activities. But be-
ware! The tax authorities of certain countries in-
terpret the term “fixed place of business” in con-
nection with the home office quite broadly and
the decision criteria vary greatly from country
to country, which can lead to uncertainties and
tax disputes on this essential topic. The com-
mentary on the OECD Model Tax Convention,
according to which a “home office” is a fixed
place of business if it is regularly and perma-
nently used by the employee for business activ-
ities and the activity is carried out there at the
instigation of the Employer, serves as the basis
for the decision. In this case, the company has
the right of disposal over the home office, which
leads to the creation of a permanent establish-
ment, as it can be assumed that the home office
is available to the company. If, however, the
employee is provided with a workplace on the
company’s premises (for example, in the of-
fice), the employer has no power of disposal
over the home office, even if the employee car-
ries out a large part of his/her work there, which
means that no “home office permanent estab-
lishment” is established in this case for this sole
reason.

On the other hand, the company must carry out
its main activity in whole or in part from such a
location. The concept of a permanent establish-
ment would therefore as a rule be excluded if a
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fixed “home office” is only maintained for the
purpose of carrying out another activity of a sec-
ondary or preparatory nature for the company.

3. VAT LIABILITY?

If the place of residence or home office of an
employee based in one country establishes a
permanent establishment for a company based
in another country, the company must generally
register for VAT in the employee’s country of
residence and apply for a tax number from the
competent tax office. The company is then sub-
sequently assigned a VAT number by the tax of-
fice.

Companies that are registered for VAT pur-
poses in a country are generally obliged to sub-
mit an advance VAT return or declaration on a
monthly or quarterly basis. In addition, after the
end of the calendar year, a VAT return or a sum-
mary report must be submitted.

IV. TAX CONSEQUENCES FOR THE
EMPLOYEE

In the case of permanent remote work abroad,
the employee generally becomes tax resident in
the country of work and loses their tax residency
in the country in which they previously lived
and worked for his/her employer. The majority
of national tax laws stipulate that a person be-
comes tax resident in that country if he or she
spends more than 183 days per calendar year in
the territory of that country. However, in some
countries it is sufficient to fulfil other criteria
(e.g. to have a permanent home in the country)
to be considered a tax resident, which may lead
to conflicts of multiple tax residences. The dou-
ble taxation agreements contain criteria for the
resolution of such conflicts (so-called “tie-
breaker rules”): In addition to the actual stay in
the country or the fact of having a permanent
home, the so-called centre of vital and economic
interests is also taken into account in cases of
doubt. In the case we are dealing with in this
newsletter, the employee has his/her habitual
abode in a country other than that of his/her Em-
ployer, i.e. lives there for more than 183 days,
and is therefore resident for tax purposes in that
country. However, tax residency in the year in
which the residence is changed (the year in
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which the employee leaves or returns) must be
carefully examined, because if the requirement
to stay in the country for more than 183 days in
a calendar year is not met, tax residency in that
country is generally not established and the tax
consequences mentioned in this newsletter do

not apply.

Tax residency in a country triggers so-called un-
limited or personal tax liability in the country of
residence:

e Income tax must be declared and paid: In-
come tax is payable on the employee’s
global income (from employment, entrepre-
neurial activity, real estate, savings, etc.),
regardless of where it is earned. In order to
avoid double taxation in the countries of
origin of the income (e.g. from rental in-
come abroad), the bilateral DTAs in force
between most countries contain some rules,
although these do not always completely
eliminate double taxation.

e Other local taxes: The employee may be
liable to pay other taxes that only apply to
tax residents or that apply differently to
non-residents. These are, in particular, taxes
associated with the ownership of assets (e.g.
wealth tax) or the ownership or use of real
estate or other property.

e Formal tax obligations: The employee
may also be obliged to fulfil various tax ob-
ligations that concern tax residents only or
in another way, e. g. the obligation to dis-
close their assets (overseas) for tax audit
purposes, the obligation to report certain
purchases or transfers of assets, etc.

e Exit tax: The loss of tax residency in a
country may result in the obligation to pay
an exit tax in that country. In principle, this
obligation only applies to, or has a greater
impact on, those who are self-employed or
engaged in business activities in the country
of origin at the time of loss of tax residence,
and its effects can usually be mitigated or
eliminated in the event of a return to that
country.

e Inheritance and gift tax: In most coun-
tries, inheritance and gift tax is levied on
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taxpayers who are tax resident in the coun-
try in question, even if the inherited or
gifted assets are not located in that country.
Since there are very few bilateral double
taxation agreements for these particular
taxes and these taxes have high rates in
some countries, the tax burden can be sig-
nificant.

V. BONUS: WHAT ABOUT SOCIAL
SECURITY CONTRIBUTIONS?

Not to be forgotten is the obligation to make
contributions to the social security system of the
country in which the employee works. As arule,
in the case of permanent remote work, this obli-
gation cannot be circumvented and the social
security system of the country of origin cannot
be maintained, and both the employer and the
employee must register with (and pay contribu-
tions to) the social security system of the coun-
try in which the work is performed. The Euro-
pean regulations that allow contributions to be
retained in the country of origin only apply to
international remote work if all the conditions
for this are met, the first of which is the tempo-
rary nature of the posting, which in principle in-
dicates a different scenario from international
remote work (see the differences between re-
mote work and posting of employees, workation
and bleisure above).

VI. SUMMARY

Cross-border remote work poses complex tax
challenges for both employers and employees,
blurring traditional tax boundaries. For employ-
ers, this concerns aspects such as income tax
withholdings and corporation tax for the busi-
ness income attributable to the establishment.
For employees working abroad on a long-term
basis, this results in personal tax obligations, in-
cluding income tax, local taxes and additional
tax formalities. Social security contributions are
usually due in the host country.

In order to successfully overcome these tax
challenges, it is essential to seek advice from an
international expert.
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